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IDENTITY OF AMICI CURIAE

Amici Curiae BreakOUT! (a project of the Juvenile Justice Proggd_ouisiana),
Lambda Legal, the National Center for Leshian Rigahd the Sylvia Rivera Law Projeere
organizations that represent and work with leskgary, bisexual, and transgender (“LGBT")
youth and adults, many of whom have experiencedyasgjection, homelessness, and
involvement with the juvenile or criminal justicgstems. Amici submit this amicus brief to
demonstrate that the mandatory sex offender ragjstr requirement imposed upon a conviction
of Crime Against Nature by Solicitation (“CANS”)igmates from a constitutionally
impermissible moral disapproval of homosexualithe statutory provision mandating sex
offender registration only for individuals chargeidh solicitation of oral and anal sex - acts
historically associated with homosexuality - but fow individuals charged with the same
conduct under the prostitution statute harms alBBIL(eople because it expresses and
perpetuates state-sponsored bias and animus atiamsbmmunity.Amici have a special
interest in ensuring that courts enforce the reménts of equal protection to strike down
statutes with such discriminatory punishment scleeraici are uniquely situated to present
arguments and information that would be usefuhto@ourt based on their experience litigating
similar cases in the federal court system and teertise with how CANS’s disparate,
discriminatory, and disproportionate punishmenesehd has harmed and continues to harm
LGBT people.

SUMMARY OF ARGUMENT
In Louisiana, unlike in any other state, individaialho have allegedly engaged in

solicitation of oral or anal sex for compensatioa @eated differently depending on whether the

! Descriptions ofAmici are included in Appendix A.

1
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government chooses to charge them under the CAN®ostitution statute. While the two laws
identically apply to solicitation of oral and ars&lx, only the CANS law imposes the uniquely
harsh penalty of mandatory sex offender registnaimm which flows devastating
consequences for all those who must bear the “Serder” label. As explained in this brief,
LGBT young people and transgender women are edlyesissceptible to the irrational and
draconian consequences of Louisiana’s unconstitatisex offender registration requirement for
CANS convictions.

LGBT young people and transgender women experiamay rejection, harassment,
discrimination, and violence at drastically dispydmnate rates. These experiences often result
in a cycle of unemployment, poverty, homelessresg,incarceration, from which escape is
extremely difficult. Some LGBT people are forcatbi prostitution for survival. Regardless of
whether LGBT youth and transgender women are dgteafjaging in such conduct, police often
profile and arrest them for prostitution-relateteases, and selectively apply and enforce CANS
against them. As shown by Plaintiffs, the dispapnalties imposed under CANS, including
mandatory sex offender registration, violate equatection. The history of this legislation
indicates that the disparities in punishment asetian moral disapproval of sexual activity
associated with homosexuality, and animus andichgtation against those who engage in such
activity. In addition, because police and proseihave unfettered discretion to decide which
statute to use when charging individuals allegelaaiee offered oral or anal sex for
compensation, CANS is susceptible to discriminatriprcement against LGBT people.

Finally, the Registration of Sex Offenders, Sexusliolent Predators, and Child Predators
statute (“Registry Law”) as applied to individuatsnvicted under CANS, amounts to cruel and

unusual punishment in violation of the Eighth Amerght. Such requirements are particularly
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harmful to LGBT people who face increased harassnagscrimination, and other devastating
harms when forced to register as sex offendersdo@mse& CANS conviction. For these reasons,
Amici respectfully urge this Court to deny Defendantgitidn to Dismiss.
ARGUMENT

THE CANS STATUTE SINGLES OUT SOLICITATION OF ORAL O R ANAL

SEX FOR HARSHER PUNISHMENT THAN SOLICITATION OF OTH ER

SEX ACTS AND IS MOTIVATED BY ANIMUS TOWARDS SEX ACT S

TRADITIONALLY ASSOCIATED WITH HOMOSEXUALITY IN

VIOLATION OF EQUAL PROTECTION.

Louisiana has a long history of criminalizing theramission of oral and anal sex acts, which
have been historically associated with homosexualibuisiana’s Crime Against Nature
(“CAN”) statute established in 1805 that the consiue of such “unnatural carnal copulation”
was a crime. Complaint (“Compl.”) 11 1, 33, 34.1P082, Louisiana expanded its CAN statute
to specifically criminalize the solicitation of drar anal sex. In so doing, Louisiana became the
first and only state in the country to adopt adtaading statute to criminalize solicitation oflora
or anal sex for compensation under a separatdestattn harsher punishments, despite the fact
that it had already been penalized under a gepevatitution statute that applies to all sex acts.
Compl.§ 2. Unlike those convicted of prostitutiba, Rev. Stat. Ann. § 14:82, individuals who
have been convicted of CANS, La. Rev. Stat. Anb489.2 (formerly La. Rev. Stat. Ann. §

14:89(A)(2) (2009)), are required to register asaféenders’ CANS is the only offense

requiring registration as a sex offender that desnvolve use of force, coercion, use of a

2 Until August 2010, and at all times relevant taifiiffs’ claims, CANS was a felony offense,
carrying a sentence of up to five years as wethasdatory registration as a sex offender under
the Registry Act._See La. Rev. Stat. Ann. 8§ 18392009);.id. § 15:542. The August 2010
amendment made the penalties for a first time CANSviction the same as for a first time
prostitution conviction. Subsequent conviction<C&NS still result in mandatory sex offender
registration. In addition, the 2010 legislativeeardment was not retroactive, and thus
individuals with a single CANS conviction prior fZugust 2010 (which includes several
Plaintiffs) are required to continue to registesaz offenders. Compl.  58.

3
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weapon, lack of consent, or a minor victim. Cony8. The only credible explanation for
mandatory sex offender registration for a CANS ¢ction is to punish more harshly sexual
activity traditionally associated with homosexuaktwhich Louisiana has condemned for over
200 years — solely on the grounds of moral disagrof the specific sexual acts involved.
Much of the outdated statute under which the Rfésnn this case were charged —La. Rev. Stat.
Ann. § 14.89 (2009) — has been rendered unconetaltby the U.S. Supreme Court’s decision

in Lawrence v. Texas, 539 U.S. 558 (2003).

In 2003, the Supreme Court ruled that a Texaststataking it a crime for two persons
of the same sex to engage in oral or anal sexteldne Due Process Clause of the Fourteenth
Amendment of the United States Constitution. Lawwes 539 U.S. at 577. While decided on

Due Process grounds, Lawrence emphasized the gauiattion principles implicated by the

challenged criminal prohibition as well, statinfwv]hen homosexual conduct is made criminal
by the law of the State, that declaration in ands@&if is an invitation to subject homosexual
persons to discrimination both in the public anthi& private spheres.” .ldt 575-76 (noting
that conviction under the Texas sodomy statute dvoaime within Texas'’s registration law,
“underscor[ing] the consequential nature of theiglument and the state-sponsored
condemnation attendant to the criminal prohibitjorAt that time, Louisiana was one of only
thirteen states that still had a statute crimimajsodomy._Id. at 573. The sodomy statutes of
those states were invalidated by Lawrence in sagahey applied to private, noncommercial

conduct between consenting adults. Today, eigitsyafter that decision, Louisiana is the only

3 Specifically, La. Rev. Stat. Ann. § 14:89(A)(1p@®), criminalizing sodomy between
consenting adults has been described as unlikedyrigve scrutiny under Lawrence by the
Louisiana Court of Appeal. Louisiana Electoratésaly and Lesbian, Inc. v. Connick, 902 So.
2d 1090, 1094, 1096 (La. Ct. App. 2005), cert. dénd16 So. 2d 1062 (La. 2005). Plaintiffs
were convicted under La. Rev. Stat. Ann. § 14.8@Aj2009), the section of the statute that
prohibits solicitation, which is now severed andified at La. Rev. Stat. Ann § 14:89.2.

4
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state that singles out solicitation of oral or aset for compensation for harsher punishment
than solicitation of other sex acts. The disprtipaate punishment scheme under the CANS
statute is fueled by continued moral disapprovaarhe-sex sexual acts and is a vestige of the
kind of legislation Lawrence condemned.

Under the Equal Protection Clause, “legal clasaifoms must not be ‘drawn for the
purpose of disadvantaging the group burdened biath¢’ Lawrence, 539 U.S. at 583

(O’Connor, J., concurring) (quoting Romer v. Evasis/ U.S. 620, 633 (1996)); see also City of

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 42885). The CANS statute does just that by

targeting sex acts associated with a politicallgapular group and punishing the same conduct
more severely than the prostitution statute ddesordingly, “careful consideration” is
paramount to determine its constitutionali§ee Romer, 517 U.S. at 633. Singling out
solicitation of oral or anal sex for compensationtarsher punishment is rooted in moral
disapproval of the specific sexual act involved an'tbo far removed” from any legitimate
government interest that it is “impossible to ctetie Defendants’ purported rationafedd. at
635. Therefore, the enforcement of the disparatales and sex offender registration
requirements associated with the CANS statute t@sl&qual Protection principles. This
differential treatment has no rational, much lessgelling and narrowly tailored, relationship to
a legitimate government interest.

. LGBT YOUNG PEOPLE AND TRANSGENDER WOMEN ARE AMONG

THE POPULATIONS WHO ARE CURRENTLY BEING HARMED BY T HE

DISCRIMINATORY AND DISPROPORTIONATE PUNISHMENT SCHE ME
IMPOSED UNDER CANS.

* For a detailed analysis of this point, see sedti@l.a of Plaintiffs’ Memorandum in
Opposition to Defendants’ Motion to Dismiss, arguthat the Defendants’ stated purposes of
public safety and morality do not advance a legitengovernmental interest.

5
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LGBT young people and transgender women experiamay rejection, harassment,
discrimination, and violence at drastically dispydmnate rates. These experiences often lead
LGBT people into a cycle of unemployment, povehiymelessness, and incarceration, from
which it is extremely difficult to escape. Withaatcess to housing and employment, LGBT
youtt? and transgender women are often forced into catizied economic activities, including
prostitution, in order to survive. An even greatamber of LGBT young people and
transgender women are profiled by police as bemygaged in prostitution-related offenses when
simply walking down the street, hailing a cab,alking to friends. For these reasons, LGBT
people are one of the populations that have berticylarly harmed by the CANS statute’s
disparate, discriminatory, and disproportionateigltument scheme.

A. LGBT young people and transgender women are pusheadto criminalized
economies through systemic discrimination, family ejection, unemployment,
and homelessness.

Across the United States, including in Louisian@BT youth are over-represented in the
foster care system and experience shockingly disptionate rates of homelessn&sStudies
conducted in cities across the country have fonatl tGBT youth represent between 20 and 40
percent of all youth who are homelés&amily rejection and abuse are central reasorys wh

LGBT youth flee from or are removed from their h@nén foster care, LGBT youth routinely

face the same hostility they did in their famil@rigin and consequently often run away from

®> Amici use the term “youth” to include young people urtierage of 24.

® See Nicholas Ray, Nat'| Gay & Lesbian Task Forokdy Inst. & Nat'| Coal. for the

Homeless, Lesbian, Gay, Bisexual and TransgendethY@én Epidemic of Homelessness 1, 11-
14 (2006); Rob Woronoff et al., Child Welfare Leagaf Am. & Lambda Legal Def. & Educ.
Fund, Out of the Margins: A Report on Regional émshg Forums Highlighting the Experiences
of Lesbian, Gay, Bisexual, Transgender, and QuaisiipY outh in Care 34-35 (2006).

" Compare Raysupra note 6, at 1, 11-14, with Laura Kann etGenters for Disease Control

and Prevention, Sexual Identity, Sex of Sexual &dst and Health-Risk Behaviors Among
Students in Grades 9-12 52 (June 10, 2011), httpw/.cdc.gov/immwr/pdf/ss/ss60e0606.pdf
(fewer than 7 percent of students surveyed idestifis gay, lesbian, bisexual, or unsure).

6
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foster or group homés According to an advocate at the Juvenile Ju§tiogect of Louisiana,
every one of his self-identified LGBT clients owgefour year period had previously run away
from group homes, foster placements, or other mmuHe facilities. Research shows that being
forced out of homes as a result of family rejeci®the greatest predictor of future involvement
with the juvenile or criminal justice system for B youth!® In New Orleans, many LGBT
youth who have been rejected by their families @mdetained at the Youth Study Ceriter.
Homeless LGBT youth frequently experience discration, as well as assaults by non-
LGBT youth, when trying to access the services@aodgrams that support homeless young
people’? Transgender people of all ages face additionaidra because many shelters and
support programs are segregated by gender and eflase to serve transgender people or are
unsafe or discriminator}? According to a 2011 study completed by Mational Center for
Transgender Equality and the National Gay and laesbask Force of nearly 6,500 transgender

people across the count29 percent of those surveyed who had attempteddesa homeless

8 «[O]ne study found that a staggering 78 percerit®BT youth were removed from or ran
away from foster care placements because suchrnpéarts were un-welcoming or even hostile
toward their sexual orientation or gender iderititRandi Feinstein et al., Lesbian & Gay Youth
Project of the Urban Justice Ctr., Justice for AIReport on Lesbian, Gay, Bisexual and
Transgendered Youth in the New York Juvenile Jasfigsteni6 (2001); see also Heather
Berberet, Putting the Pieces Together for Queeith¥dd Model of Integrated Assessment of
Need and Program Planning, 85 Child Welfare J. 383,(2006) (showing, in one survey, that
39 percent of LGBT youth ages 12-24 living out ofife had been forced to leave home due to
sexual orientation or gender identity).
® See Jason Cherkis, Obama Administration Seeksitivess Homeless Crisis Among Gay
Teens, Huffington Post (June 1, 2011), http://wwaffihgtonpost.com/2011/06/01/obama-
administration-gay-teens-homeless-crisis_n_869%@1L.h
19 Katayoon Majd et al., Hidden Injustice: LesbiamyGBisexual, and Transgender Youth in
Juvenile Courts 72 (2009) [hereinafter Hidden Ihgeg; Berberet, supra note 8, at 373 (finding
45 percent of LGBT homeless youth in San Diego,yrediwhom had been kicked out of their
homes, had involvement with the justice system).
1 Wesley Ware, Juvenile Justice Project of La., lsatldp & Out: Lesbian, Gay, Bisexual, &
Transgender Youth in Louisiana’s Juvenile Justigsgtén 14 (2010).
E Ray,supra note 6, at 83-85.

Id.
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shelters were turned away altogether, 42 percerd f@eced to stay in facilities designated for a
different gender than they identified with, and mathers encountered hostile environmelits.
More than half reported being harassed, a quartes physically assaulted, and almost a quarter
were sexually assaulted. Due to this pervasiveridisnation and violence, many homeless
transgender women choose to remain on the stréaetridian go to a shelt&t.

LGBT youth have reported similar negative expergsneith the only youth shelter in
New Orleans, Covenant House, a private Catholittesh&hich has historically rejected LGBT
youth at many of their locations across the coutftryransgender women in New Orleans have
also had a particularly difficult time accessingrtedess shelters. At this time, there is only one
shelter in the city that specifically welcomes sgender women. This is a long-term shelter
housing only four single adults at one time, witbubstantial waiting list, and to date, it has not
actually housed a transgender residént.

Without access to housing and other forms of suppoemployment is rampant in
LGBT communities?® Transgender people in particular experience stégg rates of
unemployment due to discrimination and have inctewels when employed that are lower than
for non-transgender peopi&.One needs-assessment of transgender people teddtuthe
Washington, DC area showed that only 58 percetitasfe surveyed were employed in paid

positions, 29 percent reported no source of incand,another 31 percent reported annual

14 Jaime M. Grant et al., Nat'l Ctr. For TransgenBqual. & Nat'| Gay & Lesbian Task Force,
Injustice at Every Turn: A Report of the Nationabiisgender Discrimination Survey 106 (2011)
[hereinafter Injustice at Every Turnl].

15 S_eeij

18 Covenant House Houston Watchdogs, http://covhou.¢ast visited June 16, 2011).

" Hagar's House, http://hagarshousenola.org/ (laited June 16, 2011).

18 |njustice at Every Turn, supra note 14, at 50-71.

19 S_eeij
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income of less than $10,08%.Another assessment of transgender people corntinc&an
Francisco found that 64 percent of participant®rega annual incomes in the range of $0—
$25,000* Transgender people of color are especially matigied, experiencing even higher
rates of unemployment and discriminatfdn.

As a result of this systemic discrimination and itiebility to access housing, legal
employment, and other basic needs, LGBT youth eamésggender women of all ages are driven
into prostitution and other criminalized marketonder to survivé® The findings olnjustice at
Every Turnillustrate this crisis. Specificall\L6 percent of survey participants had some
experience in “sex work, drug sales, and other rgrdand work,” with Black (53 percent) and
Latino/a (34 percent) respondents reporting subiatBnhigher rates of underground work,
likely related in part to barriers and abuse withtlucational systems and dramatically higher
rates of employment discriminatiéh. The study also found that those who had losbaljee to

transgender bias were “four times as likely to eigpee homelessness and [had] more than

20 Jessica M. Xavier et al., Admin. for HIV and Al@Sthe D.C. Gov't, The Washington
Transgender Needs Assessment Survey: Executive Son{@&000),
http://www.glaa.org/archive/2000/tgneedsassessriégtshtml.

%1 See generally, Shannon Minter & Christopher Daldst!| Ctr. for Lesbian Rights &
Transgender Law Center, Trans Realities: A LegaddeAssessment of San Francisco’s
Transgender Communities (2003).

%2 See Injustice at Every Turn, supra note 14, a@o8§menting findings thatansgender people
experienced unemployment at “twice the rate ofgdweeral population . . . [and] transgender
people of color up to four times the national unkapment rate”).

23 Berberet, supra note 8, at 374; Hidden Injussc@ra note 10, at 71-73; Rebecca Klein,
Group Work Practice With Transgendered Male To HerSax Workersan Social Services
With Transgendered Youth 95, 98 (Gerald P. Malldn £999).

24 |njustice at Every Turn, supra note 14, at 64dfig that “[t|hose at high risk for underground
work were those who had lost jobs due to bias (28%)ynd the unemployed (29%)").

9




Case 2:11-cv-00388-MLCF-ALC Document 39 Filed 06/23/11 Page 18 of 33

double the rate of involvement in the undergroucmhemy than those who had not lost a job
due to bias?

B. LGBT youth and transgender women are targeted by th police and profiled
as engaging in prostitution-related activity regardess of any actual
engagement.

Regardless of whether LGBT youth actually engagelititation, many enter the
criminal and juvenile justice systems with progtidn-related charge®. One reason for this is
that police often target and arrest LGBT youthgaostitution even when they are not engaging
in such activity?’ In focus groups of LGBT youth, many youth repdrtieat police regularly
profiled them for prostitution-related offensesor Example, one transgender youth explained,
“[There are] popular streets that are for transufiipand police recognize that . . . Cops will stop
you and ask what you are doing there . . . The edglh keep asking, ‘You're working, right?*®
A gay-identified youth reported that he had beepséd by the police and asked for
identification while he was wearing a dress, mageand a wig. “[The police officer] said that
the reason he stopped me was suspicion of soficsex . . . | had to show him evidence that |

was going to [perform in a] show before they letgoe . . Whenever | would dress up [for a

performance], [the police harassment] was hortible.

25 |d. at 67. Similarly, those who had experiencethél@ssness were more than four times as
likely to have engaged in sex work for income (&Bcent) compared to those who had not been
homeless (8 percent). Id. at 106.
26 One public defender noted that every youth sherépbsented with a prostitution charge had
been LGBT._Hidden Injusticgupra note 10, at 73.
2" Amnesty Int'l, Stonewalled: Police Abuse and Misdact Against Lesbian, Gay,
Bisexual, and Transgender People in the U.S. 1650
http://www.amnesty.org/en/library/info/ AMR51/122/2® [hereinafter Stonewalled]; Joey L.
Mogul et al. Queer (In)Justice: The Criminalization of LGBT Pkom the United State&l-64
(2011) [hereinafter Queer (In)Justice].
22 Hidden Injusticesupra note 10, at 62.

Id.

10
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Police also frequently profile and arrest transg@endomen for engaging, or intending to
engage, in prostitutioff. While some transgender women, just like some namsgender
women, actually do engage in prostitution, thisesigype is perpetuated against all transgender
women and is legitimized through false arréStéAmnesty International has found that many
transgender women reported being stopped by pafideguestioned about their purpose for
being on the street, often under the pretext atpg prostitution, while they were doing routine
daily activities such as walking a dog or goingtoeighborhood stor&.

Similar occurrences have been documented in Neea@s| particularly in the French
Quarter or known-prostitution areas, such as Tularenue. According to preliminary results
from a study of African-American transgender yowamen in New Orleans conducted by
BreakOUT!, 70 percent of those surveyed indicabtey felt targeted or profiled by the New
Orleans Police Department (“NOPD”) on the basithefr gender expression or perceived
sexual orientation and all survey respondents teddreing stopped by the police and given no
reason for the stofi. Many of the Black transgender women surveyed teaBOUT! said they
were stopped by police on Tulane Avenue or in tleméh Quarter and accused of engaging in
prostitution simply because they were transgendérmmareas where prostitution occurs. One

19-year-old Black transgender woman explained,d$wvalking from a store [when] police roll

%0 Queer (In) Justice, supra note 27, at 62.

3 Stonewalled, supra note 27, at 13.

321d.; see generally, Andrea Ritchie et al., In 8eadows of the War on Terror: Persistent Police
Brutality and Abuse of People of Color in the Uditates, 1 DePaul J. for Soc. Just. 175
(2007).

33 At the time of writing, this survey consists of tEspondents, all young African-American
transgender women currently living in New Orleaii$ie survey asks questions regarding
interactions between transgender women and the NGHRiRal survey results are forthcoming,
August 2011. Preliminary Results of Survey Stutlyransgender Women by BreakOUT! (on
file with authors) [hereinafter BreakOUT! Study$ee also BreakOUT!,
http://www.youthbreakout.org (last visited June 2611).

11
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up and ask me for I.D.” Another surveyed youtBQayear-old Black transgender woman, stated
she was “walking from a club [and was] stoppeduaed of soliciting.” And another stated, “I
was walking in the French Quarter and [the poljus] stopped me®*

LGBT youth and transgender women commonly facegstiagg rates of poverty,
violence, unemployment, and discrimination. Someefarced into prostitution to survive while
living on the streets, while many others are wrgmgbfiled and arrested by police. As a result,
LGBT people have been particularly harmed by théNGAstatute’s disparate and discriminatory
mandatory sex offender registration requirement.

I1. CANS IS SUSCEPTIBLE TO DISCRIMINATORY ENFORCEMENT
AGAINST LGBT YOUTH AND TRANSGENDER WOMEN.

In Louisiana, unlike in any other state, individsialho have allegedly engaged in exactly
the same conduct — solicitation of oral or anal-sexe treated differently depending on whether
the police or prosecutor chooses to charge them@#ANS or with prostitution. Those who are
convicted of CANS are required to register as geenders, while those convicted of
prostitution are not. The mandatory sex offenégistration requirement for those convicted of
CANS cannot possibly increase public safety orathwer goal, since individuals who are
convicted of engaging in the exact same conductbuotare charged with prostitution rather
than CANS are not required to register. Accordingiere is no rational reason to treat such
people differently, and doing so violates Equalt&ction principles.

While this arbitrary and unfair difference affebsth LGBT people and non-LGBT
people, the government’s power to charge a peraderulCANS — a statute that originates from
animus toward sex acts traditionally associateti Wwitmosexuality — is highly susceptible to

anti-LGBT bias. Without statutory guidance as teew someone can be charged under CANS

34 See BreakOUT! Study, supra note 33.

12
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(and face mandatory sex offender registration)ugetBe prostitution statute, police and
prosecutors have complete authority to make tfesdlitering decision on any basis, however
arbitrary or animus-driven. This makes CANS ripedbuse and discriminatory enforcement.
There is a long history of anti-LGBT bias in botiogecutorial and policing practices,
including the discriminatory enforcement of lawsrgnalizing sexual conduct against LGBT
people® Earlier this year, after an extensive investiyatthe Department of Justice (“DOJ")
released a 158-page report documenting the cotstifil violations committed by the NOPD.
One of the DOJ’s central findings was the NOPD&dminatory policing of LGBT people. In
describing these findings, Assistant United Statiésrney General Thomas Perez noted, “[w]e
found regular harassment of LGBT individuals, ameltise of the ‘crimes against nature’ statute
almost solely against LGBT individual®” The Report states the DOJ has:
[R]easonable cause to believe that NOPD practeass o discriminatory treatment of
LGBT individuals. In particular, transgender woneamplained that NOPD officers
improperly target and arrest them for prostitutieometimes fabricating evidence of
solicitation for compensation. Moreover, transgam@sidents reported that officers are
likelier, because of their gender identity, to dgthem under the state’s “crimes against
nature” statute—a statute whose history reflectslaBBT sentiment. ... Of the
registrants convicted of solicitation of a crimeagt nature, 80 percent are African
American, suggesting an element of racial biasels indeed, community members
told us they believe some officers equate beingcAfr American and transgendered with
being a prostituté’

As the DOJ’s findings show, CANS has been selelgtimad discriminatorily enforced in New

Orleans and likely in other jurisdictions, targetinGBT people.

% See, e.g., Queer (In)Justice, supra note 27,-@07Rlidden Injustice, supra note 10, at 26-27,
61-67 (explaining that LGBT youth are regularlyfdeal as criminals and sex offenders, and
there is a selectivity in enforcing “laws relatittgpublic sexual expression or conduct”).

3 Chris Geidner, DOJ’s New Scrutiny: Justice Deparitis “Historic Document” About Anti-
LGBT Police Discrimination Signals New Approachinwestigations — And to Gender Identity,
MetroWeekly, Mar. 23, 2011, http://www.metroweeklym/news/?ak=6104.

37 Civ. Rights Div., U.S. Dep't of Justice, Investiipam of the New Orleans Police Department,
at x (2011).
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The following story is illustrative of how the wpie combination of unfettered discretion,
LGBT-bias, and police profiling can easily resultdiscriminatory enforcement of CANS.
Several years ago, a 16-year-old African-Americandgender woman, after being forced to
leave her home by her father, was walking in thenEin Quarter when an undercover officer
approached her and asked if she wanted to comehimiti> Having no place to go and being on
the street for the first time in her life, she hasily followed the officer. After they turned the
corner, several marked police cars surrounded thehe was arrested and charged with CANS.
The young woman had not solicited sex for compeémsatAlthough her charges were
eventually dropped, she endured several monthswt bearings in juvenile court, causing her
to miss numerous days of school and affecting hetegs. Fortunately, after this nightmare was
over, she was able to resume her life, graduate figh school, and start college. Her
experience, however, was not typical. Many otherggender young women targeted and
charged under CANS must forever bear the “sex d&€enbrand, severely compromising their
education, employment, and housing opportunities.

Although police and prosecutors are ethically adikgl not to discriminate against or in
favor of a person on the basis of race, religiex, sexual orientation, or ethnicity when
investigating and prosecuting violations of the fwvidence suggests that prosecutions under
laws prohibiting sexual conduct between similadge peers disproportionately target youth
who engage in sexual conduct with youth of the saex8” As DOJ findings and other evidence

confirm, bias against LGBT people leads to disprbpoate targeting under the CANS statute.

38 See BreakOUT! Study, supra note 33.

39 See ABA Sec. Crim. Justice, Criminal Justice $ec8tandards: Prosecution Function,
Standard 3-3.1(b) (3rd ed. 1993).

0 Because statutory rape laws are often not enfostesh two similarly aged youth engage in
consensual sexual activity, prosecutors may engeigepermissible selective prosecution

14
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V. MANDATORY SEX OFFENDER REGISTRATION FOR A CANS
CONVICTION IS PUNITIVE IN EFFECT, FURTHERS NO LEGIT IMATE
GOVERNMENTAL INTEREST, AND CAUSES DEVASTATING LONG-
TERM HARM FOR LGBT PEOPLE.

Plaintiffs have also alleged that Defendants’ memance, administration, and
enforcement of the Registry Law with respect tarRiffis and other individuals convicted of
CANS amounts to cruel and unusual punishment ilatran of the Eighth Amendment. Compl.
1 204. LGBT people who are required to registeseasoffenders based on a CANS conviction
experience devastating harmful effects due to tlied stigma of a sex offender label on a
population that already faces animus and biasthA$0J noted in its discussion of NOPD’s
discriminatory treatment of LGBT individuals, “fthe already vulnerable transgender
community, inclusion on the sex offender registmgtiier stigmatizes and marginalizes them,
complicating efforts to secure jobs, housing, abthim services at places like publicly-run
emergency shelter§”

Louisiana’s sex offender Registry Law imposes aiagyof requirements on individuals
convicted of CANS, affecting every aspect of thiees. Compl. 1 12. Failure to comply with
these complex obligations can result in felony-le&veminal sanctions, including incarceration.
Compl. 11 101-03. In addition to the humiliatidiscrimination, and continued criminalization
that many registered sex offenders experience, L@&¥ple on Louisiana’s Sex Offender and
Child Predator Registry (“Registry”) face uniquerha. Specifically, mandatory sex offender

registration after a CANS conviction intensifieg @iready high levels of housing and

employment discrimination that LGBT people expeceand increases their risk of being

against LGBT youth based on stereotypes, bias,ovaldisapproval._See, e.q., Commonwealth
v. Washington928 N.E.2d 908, 910-11 (Mass. 2010); Hidden ligestsupra note 10, at 62.

“1 Civ. Rights Div., U.S. Dep't of Justice, Investiipam of the New Orleans Police Department,
at x (2011).
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assaulted and targeted for other forms of hateemt®. In addition, many transgender women
are at an increased risk of violence and discritionébecause the Registry’s public website
includes detailed personal information about theraking it easy for those visiting the website
to identify them as transgend@ér Finally, LGBT people who are arrested for alldgedolating
the registration requirements are at high riskigfgcal and sexual abuse while incarcerated.
A. The notification and disclosure requirements of Loisiana’s Registry Law place

LGBT people convicted of CANS at increased risk dfiousing and employment

discrimination as well as assault and hate violendgased on their LGBT identity

and their sex offender status.

Like individuals on the Registry convicted of seiofienses involving children,
violence, or lack of consent, LGBT people conviatedler CANS for allegedly offering to
engage in oral or anal sex for compensation anginedjto disclose their registered sex offender
status to neighbors, landlords, employers, schobisches, and community centers. Compl.
12. Such far-reaching disclosure requirementsgitg the already high levels of housing and
employment discrimination LGBT people experien@sing devastating long-term harm that is
highly disproportionate to the offense. The addidl stigma associated with being a sex
offender can push LGBT people already strugglingplnse of anti-LGBT bias and
discrimination into a vicious cycle of unemploymembmelessness, and incarceration.

Similarly, the Registry’s restriction of acceshtumeless shelters and other public

programs can turn a difficult situation into an wspible one. This harm is not theoretical. For

2 Individuals convicted of CANS are included in Lsiaina’s sex offender database and
Registry. The listing for each registrant on thgiReey’s website includes the registrant’s name,
aliases, addresses, a description of physical ctaistics including such things as sex, race,
age, height, and eye color, a recent photograghahviction that triggered registration, and
descriptions of any vehicles. Compl. §f 76, 78183. The Registry website has field-search
capabilities which allow the public to search fegistered sex offenders based on a range of
inputs, including name, zip code, or address. Tli®ip can also elect to receive email alerts that
inform users whenever a registrant moves withinmie of a particular address. Compl. § 113.

16
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example, when plaintiff Eve Doe found herself irtd®f substance abuse treatment, she was
very fortunate to locate three residential substaaimse programs that would consider taking a
transgender woman, only to be denied treatmenttivéke programs because of her status as a
registered sex offender. Compl. 11 13, 160. Waenattempted to find temporary housing with
a non-profit agency, she was refused placemenhé&osame reason. Compl.  160.

In addition to having to disclose their registesed offender status to people in their
community and workplace, LGBT people convicted ur@&NS must regularly disclose this
status in person to complete strangers becauseatbagquired to have the words “SEX
OFFENDER?” in orange capitalized letters on the froinstate-issued identification, such as
driver’s licenses. Compl. §{ 87-88. This meams LGBT people are forced to disclose their
status as registered sex offenders every timedhegsked to present identification at places
such as banks, airports, and establishments sealdnbol, which puts them at risk of
harassment, discrimination, physical and sexuadssand other forms of hate violence. The
risk of harassment and violence is even greatardmsgender people if the sex listed on their
identification does not match their gender exprss

B. Many transgender women who are convicted of CANS ceeasily be identified as
transgender on the Registry’s public website, puttig them at increased risk of
harassment and hate violence.

All individuals convicted under CANS are requireditave detailed personal information
on the state’s sex offender Registry website matieg easily identifiable to the public. In
addition to home and workplace addresses, regtstranline entries include their names, any
aliases, recent pictures, the sex listed on tdeimtification at the time of arrest, as well as

descriptions of other physical characteristicsm@b 1 76, 78-82, 113. Such detailed personal

“3 Injustice at Every Turn, supra note 12, at 153-54.
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information allows those who visit the websitedentify someone as transgender if, for
example, the registrant’s listed sex is male, batregistrant’s picture indicates the registrarmt is
woman or includes an alias and/or a name commadyg by females. This unfettered intrusion
is a clear invasion of privacy for transgender worard increases the risk of hate violence
against them given the specific personal infornmatiee Registry makes available to the public.

C. Failure to comply with obligations imposed by the Rgistry Law can result in
lengthy prison sentences that place LGBT people aigh risk of abuse.

A person required to register under the Registny ladno fails to register with the proper
authorities, renew and update his or her registnatiformation within stated time frames,
provide proof of residence or notification of charaf address or other registration information,
or complete the required community notificatiomyislty of a felony and can be sentenced to up
to ten years in prison._See La. Rev. Stat. Anb:842.1.4. This is true regardless of the reason
for failure to comply, such as an inability to pagistration fees or homelessness. Because
LGBT people registered as sex offenders have iseckdifficulty finding stable housing and
employment, they are at risk of violating the Régis strict requirements and consequently
spending time in prison, where they will likely &aegregious conditions of confinement in
violation of their human and constitutional rightsin addition, due to discriminatory policing

identified by the DOJ, LGBT people are also at-olarrest even when they properly regisfer.

4 See Just Det. Int'], A Call for Change: Protectihg Rights of LGBTQ Detainees 2 (2009);
Sylvia Rivera Law Project, “It's War in Here,” A Rert on the Treatment of Transgender and
Intersex People in New York State Men’s Prisong2ZfD7) [hereinafter It's War].

> For example, Plaintiff Fiona Doe was arresteddltegedly failing to register when she went
to her appointment to fill out her change of addneaperwork. She was locked up in a men’s
unit at Orleans Parish Prison until the chargesagaer were dropped four days later. Compl. |
166.
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LGBT people in prisons face a high-risk of verlpddysical, and sexual abuse at the
hands of both inmates and prison staffOther inmates regularly subject LGBT people to
physical attacks, sexual assault, and fApRrison staff often fail to respond to this abase
encourage or engage in verbal, physical, and seuee themselvés. Prison staff also target
LGBT people for unnecessary strip searches and ttpes of forced nudit{® In addition,

LGBT inmates are often placed in isolation or sggt®n for long periods of time, supposedly
to protect them from this abuse, although in maases this puts LGBT inmates at greater risk of

abuse by facility staff’

¢ Nat'l Prison Rape Elimination Comm’n, National &m Rape Elimination Commission
Report 73 (June 2009); Injustice at Every Turnyaumte 27, at 167-68; Valerie Jenness et al.,
Ctr. for Evidence-Based Corr. at Univ. of Cal. hej_Violence in California Correctional
Facilities: An Empirical Examination of Sexual Aa#a30, 32 (2007),
http://ucicorrections.seweb.uci.edu/pdf/PREA_Prestean_PREA_Report_UCI_Jenness_et_al.
pdf.

" See, e.g., Farmer v. Brennan, 511 U.S. 825, 83®4{1(transgender inmate beaten and raped
by another inmate); Howard v. Waide, 534 F.3d 12280 (10th Cir. 2008) (gay male inmate
forced into prostitution by prison gang); Green&sewles, 361 F.3d 290, 292 (6th Cir. 2004)
(transgender inmate attacked by another inmatewtpie occasions, including with a mop
handle and fifty-pound fire extinguisher); Johnsodohnson, 385 F.3d 503, 512-13 (5th Cir.
2004) (gay male inmate forced to become sex slave).

“8 See, e.g., Morris v. Trevino, 301 Fed. Appx. 3318 (5th Cir. 2008) (gay inmate’s arms
twisted into painful positions, hands yanked thitotrqy slot opening, arms and face punched by
guard);_Schwenk v. Hartford, 204 F.3d 1187, 119394 Cir. 2000) (transgender inmate
suffered repeated sexual harassment and attenggedy prison guard); Clayton v. Harrington,
No. 10-cv-00376, 2010 U.S. Dist. LEXIS 111518, *8{E.D. Cal. Oct. 13, 2010) (inmate
subjected to verbal abuse by guard regarding sixual

9 See, e.g., Meriwether v. Faulkner, 821 F.2d 408;418 (7th Cir. 1987) (transgender inmate
regularly forced to strip in front of guards anti@tinmates); Wolfe v. Beard, No. 10-2566,
2010 U.S. Dist. LEXIS 136341, *5 (E.D. Pa. Dec2010) (transgender inmate subjected to full-
body strip searches where guards touched her braagtnipples).

*0 See, e.g., DiMarco v. Wy. Dep't of Corr., 473 F1&B4, 1336 (10th Cir. 2007) (intersex
inmate placed in administrative segregation); deffie County, Ky. v. Lindsay, No. 96-5840,
1997 U.S. App. LEXIS 27133 *3 {kCir. Ky. Sept. 29, 1997) (gay man placed in sofita
confinement); Meriwether, 821 F.2d at 410 (transigennmate indefinitely confined in
administrative segregation); It's War, supra noteat 18.
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Transgender women face additional harms becaugetkehoused in prisons according
to their external genitalia rather than their geridentity>* In addition, prison staff often do not
respect transgender inmates’ name and pronournrenekes, forbid transgender inmates to dress
in a manner that matches their gender identity,faihdo provide privacy and safety in
bathrooms and showets. Transgender inmates are also denied medicallgssecy treatments,
such as hormone therapy.Those denials can have devastating effects onainemd physical
health.

LGBT people who are incarcerated in Louisiana artiqularly likely to suffer these
abuses. The risk of violence and constitutionalations is high for LGBT people detained in
the Orleans Parish Prison (“OPP”). OPP was thgestibf a DOJ investigation in 2009 finding
numerous unconstitutional conditions of confinent&nin addition, OPP has no policies for the
housing or treatment of LGBT people, fails to pobteGBT people from physical and sexual
abuse, houses transgender women in units with wiggre they are at increased danger of
assault, and fails to provide LGBT people with adeq medical care. So many LGBT-
identified people have reported violence and rageRP that in 2009 the Louisiana American

Civil Liberties Union sent a letter to Sheriff Guamhighlighting these problems and urging gay

°1 |t's War, supra note 44, at 17-18

>2 See, e.g., Konitzer v. Frank, 711 F. Supp. 2d 888, 896 (E.D. Wis. 2010) (male-to-female
transgender inmate disciplined for wearing femaldargarments and had clothing confiscated;
staff at facility instructed not to use inmate’'si@e name); Wolfe, 2010 U.S. Dist. LEXIS
136341 at *26-*27 (transgender inmate denied geagpropriate clothing).

>3 See, e.g., Cuoco v. Moritsugu, 222 F.3d 99, 108264Cir. 2000) (transgender female inmate
denied estrogen treatment); Adams v. Fed. Bure&irisbns, 716 F. Supp. 2d 107, 109 (D.
Mass. 2010) (court upheld transgender inmate’srcfar denial of treatment for Gender Identity
Disorder); De’Lonta v. Angelone, 330 F.3d 630, §8th Cir. 2003) (facility terminated inmate’s
treatment for GID due to prison policy against hona treatment).

>4 Civ. Rights Div., U.S. Dep't of Justice, Orlearsri8h Prison System Investigation Report
(September 11, 2009), http://www.aclu.org/filesgggfison/dojletteronopp.pdf.
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and transgender people arrested in Orleans Parisi o post bond quickly because of the
likelihood they will be raped at OPP.

Accordingly, LGBT people who are arrested for adleély violating a registry
requirement will face harsh and dangerous conditafrconfinement in violation of their rights.
The mandatory sex offender registration requiref@n€ANS convictions is punitive,
purposeless, and grossly disproportionate to tldenlying offenses, amounting to cruel and

unusual punishment in violation of the Eighth Ameraeht.

CONCLUSION
For the foregoing reason&mici Curiae BreakOUT! (a project of the Juvenile Justice
Project of Louisianakt al., respectfully request that this Court deny Deésnig’ Motion to

Dismiss.

Respectfully submitted,

Dated: June 21st, 2011

By: /s/Carol A. Kolinchak.
Carol A. Kolinchak, La. State Bar # 22495
JUVENILE JUSTICE PROJECT OF LOUISIANA
1600 Oretha Castle Haley Boulevard
New Orleans, LA 70113
Telephone:  (504) 522-5437 x234
Facsimile: (504) 522-5430
Email: ckolinchak@jjpl.org

Jody Marksamer*, CA State Bar #229913
NATIONAL CENTER FOR LESBIAN RIGHTS
870 Market Street, Suite 370

San Francisco, CA 94102

Telephone:  (415) 365-1308

Facsimile: (415) 392-8442

Email: jmarksamer@nclrights.org

%> See Margorie Esman, Letter to Sherriff Marlin GasnfApril 28, 2009),
https://www.laaclu.org/PDF_documents/Letter Gusnid2809.pdf.
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*Pro Hac Vice admission pending

Pooja Gehi*, N.Y. State Bar # 4360152
SYLVIA RIVERA LAW PROJECT

147 West 24th Street, 5th Floor

New York, NY 10011

Telephone: (212) 337-8550 ext. 305
Facsimile: (212) 337-1972

Email: pooja@srlp.org

Flor Bermudez*, N.Y. State Bar # 3959558
LAMBDA LEGAL DEFENSE AND EDUCATION
FUND

120 Wall Street, Suite 1500

New York, NY 10005

Telephone: (212) 809-8585

Facsimile: (212) 809-0055

Email: fbermudez@lambdalegal.org

Kenneth D. Upton, Jr.*, Texas Bar

Registration # 00797972

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND

3500 Oak Lawn Avenue, Suite 500

Dallas, TX 75219

Telephone:  (212) 219-8585

Facsimile: (212) 219-4455

Email: kupton@lambdalegal.org

Attorneys forAmici Curiae
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Appendix A
Description of Amici Curiae

BreakOUT! is a project of théuvenile Justice Project of Louisiana*JJPL") that does
youth organizing and leadership development witlBIGouth from ages 13-24 who are most
impacted by the juvenile or criminal justice systeniNew Orleans, LA. Youth involved with
the group seek to reform New Orleans’ criminal aneknile justice system and end
discriminatory policing on the basis of gender iitgror sexual orientation. Many of
BreakOut!'s youth leaders have experienced homedsssand some have been arrested and
charged with Crime Against Nature by Solicitatidn.addition,many transgender women in
BreakOut!’s service constituency group have beewicted of CANS and are currently required
to register as sex offenderdJPLhas been in existence since 1997 and has challenged
unconstitutional conditions of confinement for ygymeople in juvenile detention or long-term
secure care facilities, many of whom are LGBT.

Lambda Legal Defense and Education Fund, Inq‘Lambda Legal”) is a national legal
organization committed to advancing the civil rigbt LGBT people through litigation, public
policy advocacy, and education. Lambda Legal bagesl as counsel in numerous United States
Supreme Court cases securing constitutional rigimtsGBT people. Most notably, Lambda

Legal was counsel in Lawrence v. Texas, 539 U.8.(23803) and Romer v. Evans, 517 U.S.

620 (1996), cases establishing that moral disagp@ivconduct associated with homosexuality
is not a constitutionally permissible justificatitor adverse legal treatment. Over a decade ago,
Lambda Legal established its Youth in Out-of-HonaeCProject to advance reforms on behalf
of LGBT youth in child welfare, juvenile justicené homeless systems of care. Lambda Legal
has served as counsel in a number of cases ensomsgtutional and nondiscriminatory

protections for LGBT youth in out-of-home care.
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TheNational Center for Lesbian Rights(*NCLR”) is a national legal organization
dedicated to achieving full civil and human rigfas LGBT people and their families through
impact litigation, public policy advocacy, and commity and public education. NCLR has
served as counsel in numerous federal court casesiisg constitutional rights for LGBT
people. NCLR each year directly serves more th@@®individuals. Since 1993, NCLR’s
Youth Project has been committed to advancingigigs of LGBT youth in schools, foster care,
and the juvenile justice system. NCLR is recogmizationally as a leader in both juvenile
justice and prison issues affecting LGBT individual

The Sylvia Rivera Law Project (“SRLP”) is a collectively governed, community-eds
organization that provides free legal servicegransgender, gender nonconforming, and
intersex people who are low income and/or peopleotdr. SRLP works to guarantdeat all
people are free to self-determine their gendertideand expression, regardless of income or
race, and without facing harassment, discriminatootviolence. SRLP’s legal work seeks to
combat the pervasive discrimination that transgemaividuals encounter in every realm of

society, including with the criminal justice system
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CERTIFICATE OF SERVICE

| hereby certify that on June 21, 2011, | electraly filed the foregoing using the court’s
CM/ECF system which will provide a notice of electic filing to All Counsel of Record. |
further certify that all parties are represented’/ECF participants.

/s/Carol Kolinchak
Carol Kolinchak
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